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SECURE 2.0 continues to be a hot topic as the provisions
become effective and we get additional insights and guid-
ance from the regulating agencies. Last year, we published
an article looking at the new automatic enrollment proce-
dures under the strict language of SECURE 2.0. This year,
we bring an update that looks at new guidance recently re-
leased by the IRS.

Brief refresher: SECURE 2.0 provides that 401(k) and
403(b) plans established after December 29, 2022 must
automatically enroll employees who satisfy the plan’s eli-
gibility provisions. Participants must be automatically en-
rolled at a contribution rate of at least 3% — but no more
than 10% — of their pay. Plans must then provide for au-
tomatic escalation of the deferral percentage by one per-
centage point each year, up to at least 10% (and no more
than 15%). Employees must be given the opportunity to
opt out, of course, and also must be given the ability to
withdraw those automatic deferrals in the 90-day period
after deferrals begin. Automatic enrollment is required
for these new plans beginning with the 2025 plan year.
The rule applies only to new plans (i.e., not to plans es-
tablished before December 29, 2022) and does not ap-
ply to: (1) businesses with fewer than 10 employees, (2)
businesses that are less than three years old, (3) church
plans, and (4) governmental plans.

The new insights: Notice 2024-02, the IRS’s “SECURE
2.0 Grab Bag” provided new insights into the working of
this rule. It provided the following clarifications regarding
the automatic enroliment mandate:

e 401(k) Plans are considered “established” when the
plan terms providing for 401(k) deferrals are initially
adopted — even if the effective date of the 401(k) fea-
ture is later. For example, if an employer adopted a
new plan on December 1, 2022, with the 401(k) fea-
ture effective on January 1, 2023, that plan was “es-
tablished” before December 29, 2022 and therefore is
exempt from the mandate.

e For Section 403(b) plans, on the other hand, a plan is
exempt from the automatic enrollment mandate if the
plan itself was established before December 29, 2022,
regardless of when the deferral feature was added.

e [fa plan that is subject to the new automatic enroliment
rule merges with a 401(k) plan that is not subject to the
new rule, the entire post-merger plan will be subject to
the new rule unless certain requirements are met (gen-
erally that the merger meet certain requirements and
occur shortly after a corporate transaction (merger, ac-
quisition, etc.)).

* Plans that are spun-off from other plans will retain the
characteristic of the original plan — meaning that a
spin-off will not be treated as a plan established after
December 29, 2022 if the original plan was established
before that date.

Now is a great time to consider how automatic enrollment
will be implemented and to update procedures for those
plans that already use automatic enrollment. Your TPA part-
ner can help you understand and analyze these provisions
and how they will impact plan operations.

Remcssidons

e April 15, 2024: Deadline for making corrective dis-
tributions to participants of excess deferral amounts
under Code Section 402(g).

e April 15, 2024: For defined benefit plans with a fund-
ing shortfall in 2023, general deadline for making first
2024 minimum funding quarterly installment pay-
ment.

e April 29, 2024: For sponsors of single and multi-
employer defined benefit pension plans, deadline to
distribute annual funding notice. A different deadline
may apply to small plans.
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